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By Aldo Caliari, Center of Concern (USA)

THE INTERESTS AT STAKE

I am going to focus on the way that the decisions and policies of international institutions impact the power of the state to exert control over natural resources. In other words, I will focus on the key questions: “Who regulates the exploitation and use of natural resources ? (oil, gas, minerals, timber, water, etc.)” and “in whose interest?”

In doing so, I am going to take as a point of departure one of the features of the economic globalization process: the struggle to establish a multilateral set of rules for investment. I will do so because this struggle is, above all, a battle over the control of natural resources on the planet.

This is a battle where, in a simplified way, we can see two competing sets of actors and interests.

On the one hand, the interests of the transnational companies, most –if not all -- of them based in Northern countries, to ensure the lowest transaction costs and a speedy and fluid process for the extraction and commercialization of those resources, in order to maximize their profits. The maximization of profits is required in order to ensure that the stocks of those companies will remain profitable and will, therefore, be sold at competitive prices.

On the other hand, the interests of Nation-states where those resources are located (the host state, or state of operations). The interests of the states of operation are to regulate the exploitation of resources with the aim of obtaining the highest benefit for the national economy and the citizens of the country as a whole, and to do so on a sustainable basis. It follows that the host state has an interest in keeping at its disposal the broader possible set of policy and regulatory instruments that will allow it to do so.

THE AGENDA

Transnational companies have an agenda that is totally consistent with these interests they have. Such an agenda is promoted through the positions that the industrial countries where they are located take in different international fora, most notably international financial and trade institutions and agreements. Let me broadly identify the five key goals in which that agenda can be summarized:   

1) National treatment: it means that foreign investors are entitled to no less favorably treatment than nationals. There are two aspects to it: a) Pre-establishment: this means, foreign investors entitled to no less favorably treatment than nationals in terms of right to establish themselves in a country. It is the access itself of foreign companies to the host country which cannot be limited. This entails the prohibition to introduce the kind of screening requirements that states use as instruments to ensure that FDI would serve certain national development goals, or that the investment or the companies themselves will measure up to certain quality criteria. b) Post-establishment: This aspect refers to national treatment once a company has been authorized to operate in a country and it means that the foreign company cannot be subject to less favorable, more stringent regulations or requirements than national ones. Incentives or subsidies given to national companies would have to be available to foreign investors on an equal basis. The government would lose the prerrogative to favor certain local investment sectors that are perceived as having strategic value in terms of building a strong domestic economy, or vulnerable groups, on application of affirmative action principles, for example.  I speak about two aspects, pre and post establishment because they are conceptually and practically separable. You can have national treatment for post establishment stage, while reserving the right to screen investors before they are allowed to establish.

2) Market access: Market access means that barriers to foreign companies’ access to the domestic market should be eliminated. What is a barrier to the operation of a company in a domestic market ? Well, any regulation is potentially a barrier. From this perspective, in principle, any regulation is a hindrance to market access. It does not matter whether the regulation is in place to protect specific human rights or environmental goals the state has undertaken, it does not matter the consensual democratic process that might have been followed to put it in place. There might be some confusion as to what is national treatment in pre-establishment phase and what is properly market access. Indeed, these notions overlap as national treatment regarding right to establishment clearly implies a degree of  market access, entry to the host state is access to the market of the host state. The difference is that national treatment requires only that no better standard is applied to domestic investors than to foreign ones. Market access is a principle that could be potentially used to challenge any regulation or constraint on foreign investors, even if they apply equally to foreign and domestic investors. For example, the requirement that there should not be more than a determined number of operators in a particular business in a country (based on the size of the market) or the requirement that operators should subsidize provision of service they provide to certain sectors of the population.

3) Protection of investor rights (expropriation): Protection for foreign investors from expropriations of their property and assets in the country where they invest is not a new element  and has been a traditional feature of investment treaties. However, the definition of what can be protected under these provisions has constantly expanded. The North American Free Trade Agreement (NAFTA) and an increasing number of bilateral treaties, take the protection from expropriation to unthinkable levels including tangible or intangible assets or expectations, like market share, business opportunities or even expected profits. Any form of regulation introduced by a state can be deemed a taking of property of the investor and fines in the order of the millions of dollars can be imposed on the state for exercising this power. Impact is not only great on existing regulations but also has a chilling effect on the states to create new ones.

4) Prohibition of performance requirements: Performance requirements are measures implemented by host states in order to modify foreign investors’ behavior so that they will contribute to national and local development, social or environmental objectives. These include measures like local purchasing, local employment, technology transfer, best technology use, profit reinvestment, etc. The more that transnational companies engage in 

5) International legal rules subject to transnational dispute settlement mechanisms: transnational companies seek to have all those standards embodied in international legal rules endowed with the highest power of enforcement. They also seek to ensure the ultimate interpretation of those rules will be made by supranational dispute settlement mechanisms of a very secretive nature. Especially, they aspire to get rid of the need to seek that a state champions their case in these dispute tribunals, through being given the right to initiate “investor-state lawsuits.”

From the perspective of international human rights law, this is the most threatening aspect. In fact, through codifying these standards in a system of investment rules transnational corporations seek to subordinate all national laws and regulations, plus international legal ones, to those that protect their interests. Laws and regulations that protect or fulfill obligations of states to fulfill their human rights and environmental obligations are no exception to this. By subjecting decisions on the scope of the obligations and rights of states and companies to supranational dispute settlement mechanisms it is the right of states to intervene to protect its interests and those of its population which is effectively transferred to such bodies. Moreover, given the ambiguity that tends to characterize the language of these treaties, even the interpretation of the extent to which such responsibility has been actually transferred is a matter that, in the end, is open to interpretation by these tribunals.

HOW THE AGENDA IS ADVANCED

I began by describing the substantive agenda without mentioning the means and instruments by which it is concretely pursued in practice. I find this didactically helpful. This approach provides us with a framework to better understand, when we go to analyze the means, the connections among them, the elements that give them unity, and the elements that should be critically examined in each of them.

Now, in terms of the instruments, and before I give some examples of how these instruments operate, let me preface my comments with four general points that are important to keep in mind.

First, this agenda is advanced by trade and investment agreements and by international financial institutions that work together in an increasingly coherent way. There is a  declaration called Ministerial Declaration for Achieving Greater Coherence in Global Policy-Making that, issued in 1995, alongside the WTO agreement, formalized the pursuit of integration within the multilateral trade system as part of the mandate of the international financial institutions. Coherence among financial and trade institutions has only increased since then.  

Second, as a result of that, the effectiveness of our strategic response, as civil society, depends upon whether we can have a clear and complete picture of the broad set of instruments that are used to advance this agenda, how they work and how they complement each other.

Third, there are some strategic, long term goals that would escape to our understanding were we just examining the immediate expressions of the advancement of these rules. The push for a multilateral set of investment rules is happening gradually, and partial advancements of such agenda should be understood within that gradual process. By this I mean, we already have in place some of the elements of an multilateral investment regime, others are in the making, and some are just being proposed. 

Last, investment and trade agreements are oftentimes the most visible instrument for advancing investment rules. However, focusing advocacy efforts only on the negotiation and implementation of those trade and investment agreements would be a costly mistake. According to the usual sequence, before investment liberalization is made binding through the signing of investment rules, investment liberalization reforms are implemented unilaterally. International financial institutions and aid agencies are key in enforcing this unilateral liberalization. There are declarations issued by business groups that show that some of these groups count on unilateral liberalization as a first step in a process that will ensure the adoption, in the long term, of multilateral investment rules.

TRADE INSTITUTIONS AND AGREEMENTS:

Let me begin with the instruments at the multilateral level. In 1995, the WTO agreements entered into force. They include Agreement on Trade-Related Investment Measures (TRIMS), General Agreement on Trade in Services (GATS), Plurilateral Agreement on Government Procurement, and Agreement on Subsidies and Countervailing Measures (ASCM). They are all the result of a compromise between developed and developing countries in this question of multilateral investment rules.

The TRIMS agreement bans certain performance requirements. 

The GATS applies to rules in the area of investment in services. GATS contains general and specific commitments. General commitments apply to all service sectors of member countries. The specific commitments apply only to sectors that governments put forward in successive rounds of negotiations, in a list called “Schedule of commitments.” These  specific commitments are to grant foreign investors on the designated sectors National Treatment and Market Access. 

Although the “Schedule of Commitments” approach might seem to provide more flexibility to governments for driving their liberalization process according to their own needs, the truth is that within successive rounds of negotiations, governments are supposed to open an increasing number of service sectors. And developing country governments are constantly pressured by their developed country partners to do so. In addition, the GATS agenda is one of progressive liberalization. In theory, member countries can reverse commitments they undertake, but the compensations they have to pay if they want to do so are so high that, in practice, no developing country is in a position to roll-back commitments.  

There is an area of trade in services that developing countries managed to carve out from the from the GATS general rules: this is the area of government procurement of services or, in other words, services purchased by governments for public use. The Plurilateral Agreement on Government Procurement does cover this area but its name (Plurilateral) alludes to the fact that unlike other WTO agreements (like, for example, GATS), this is an agreement that governments joining the WTO have the choice of joining or not. So far, few governments have signed on it, mostly developed countries. However a provision within GATS mandates negotiations on government procurement of services should also begin within a certain time. 

In 1996, during the Singapore WTO Ministerial, developed countries brought up a proposal to begin negotiations on four issues: Investment, competition, transparency of government procurement and trade facilitation. Developing countries resisted the proposal and, again, the result was a compromise whereby study groups, with no negotiating mandate, were set up to review the proposed new issues. Since then, these issues are known as the “Singapore Issues.”

It was also around that time that, on a parallel track, developed countries tried to launch negotiations on a Multilateral Agreement on Investment within the framework of the Organization for Economic Cooperation and Development  (OECD), which only nucleates industrial countries. The hope, of course, was that once an agreement was in place, developing countries could be pressed into joining. However, widespread civil society opposition and, more importantly, France’s unwillingness to go along with the proposal, temporarily stopped the effort in that venue.  

In the WTO Fourth Ministerial, Doha 2001, the so-called Doha agenda was agreed upon. I will not go deep here into giving example of the pressure tactics and procedural tricks that were used by developed countries to thwart opposition by a high number of developing countries in that Ministerial and its preparation, at this point there are even books written on the subject, one I would recommend written by Aileen Kwa, from Focus on the Global South, which I think is the most detailed and comprehensive account. Let me just say here that the Doha agenda language on Singapore issues is still a matter of dispute with one side, the industrial countries, interpreting that negotiations were then effectively launched on the Singapore issues, and member countries only delayed the beginning of negotiations until they could agree on modalities and scope of negotiations. The other side, led by India but with widespread acceptance among the developing countries, understanding that the language does not launch negotiations, it only say that negotiations will be launched if and when there is explicit consensus as to modalities and scope. 

Even murkier is the status of the Singapore issues after the last Ministerial Meeting in Cancun which, as you know, got stalled, with those issues being one of the main matters of disagreement.

As I anticipated, the multilateral rules are also pushed through regional processes. Typical examples in this regard are the North American Free Trade Agreement (NAFTA) and the proposed (and currently under negotiations) Free Trade Area of the Americas. Investment, competition and government procurement are, per se, elements of these agreements. In the case of NAFTA, actually, there are provisions in place that do grant investors the right to sue governments over regulations and several, very controversial cases, have already happened that have actually fined governments over regulations found to be more “trade-restrictive than necessary” to protect public goals. Similar provisions are being discussed under the FTAA. Although the fact that these agreements cover only a regional might make them look as less threatening than the multilateral proposals, it is worth noting their political importance. In fact, the larger the number of states that join in agreements of this kind, the more favorable the environment for negotiations of those issues at the multilateral level. 

Finally, bilateral investment treaties present a growing problem: there were 385 of them by 1989, there are 2181 by 2002, and their number keeps growing. The problem becomes more acute as more investors resort to dispute settlement mechanisms under these treaties.  Several disputes filed lately actually deal with concesssions on natural resources (specifically gas and water concessions). It is also important to note that things that are very controversial at the multilateral level, tend to be more easily accepted in the context of bilateral and regional treaties. I pointed out how investment, a very hot and contested topic within the WTO, is part of the negotiations on the FTAA since the very beginning. If you look at the provisions of bilateral treaties, you will see they usually go even farther in terms of loosening constraints on the private investors.   

INTERNATIONAL FINANCIAL INSTITUTIONS

Before I speak about the international financial institutions (IFIs) as instruments, I want to recall a relevant fact, which is their seriously irregular governance system: 1) More than 60 % of the voting power belongs to the industrial countries; 2) Almost 40 % belongs to only 5 countries (Japan, the US, France, Germany and the UK) and 3) One country, the US, has veto power over a large number of decisions. Thus, the same countries that have an interest on a multilateral investment framework are the ones that dominate these institutions, whereas the developing countries, who are trying to resist this agenda, are underrepresented within these institutions and, as a rule, are highly dependent on them for obtaining financial resources.  

In terms of IFIs as instruments, it is importnat to remember that during the 1980s, before there was any WTO, the IFIs began implementing so-called structural adjustment programs, big loans with policy conditionalities. This means, conditionalities that were not tied to the completion of a particular project but to far-reaching changes in government policies. Overtime, more and more areas within the functions of a government were deemed to be subject to the sphere covered by these conditionalities. Privatization of state-owned enterprises, even in the area of social services, became an area of concern. Areas of investment policy also began to be included in policy packages. 

Let me highlight, though, that the IFIs not only influence policies through policy conditionality. There are other more equally powerful ways that are, by the way, gaining in importance:

· Research, analysis and training. The Bank portrays itself as the “knowledge Bank.” A survey has shown that 85 % of policymakers in the developing world rely on World Bank analysis and data for their decisions. The problem with this is that “technical” analysis is never value-free, it always represents choices that reflect a particular ideology. Even data cannot escape to the political implications of different ways and methodologies for data-gathering. And the Bank, through its seemingly endless funding devoted to the production of research has become a big player in the Knowledge market. An example of the documents produced by the World Bank and that have this influence are the World Development Report and the Global Economic Prospects. Of particular concern for the area of investment are all a new generation of “analytical tools” the World Bank is currently engaged in producing to “help” policy-makers in developing countries assess how well they are doign in terms of investment regulation, how good is investment liberalization for poverty reduction, etc.

· Technical assistance. The World Bank also is a big player in shaping the provision of Trade-Related Technical Assistance. It, for example, leads the Inter-Agency Team that is driving an initiative called the Integrated Framework. The stated goal of the Integrated Framework is to help countries “mainstream” trade into poverty reduction and development strategies. Its role, of course, allows the Bank to determine the boundaries of what trade policies are deemed feasible or not.

· Country performance assessments. These are assessments of a country policies and institutions that are carried out by the IFIs. Countries’ policies and institutions are, thereby, measured against a set of “good” policies and standards and receive a rating that is used in determining the amount of aid such countries should be receiving. The classic example of this are the Country Policy and Institutional Assessments carried out by the World Bank and that influence the level of access of countries to lending resources provided on concessional terms by IDA (the International Development Association, branch of the Bank that lends to the poorest countries). Of course, cash-strapped countries that need aid have a big incentive to follow the model of so-considered “good policies.” This becomes, therefore, another powerful tool to discipline the policies of those countries. After the last Replenishment of IDA, investment climate reforms have become a more important element of the policy framework evaluated in these assessments. 

The Private Sector Development Strategy

I want to finish by making particular reference to the Private Sector Development (PSD) Strategy, which was approved by the World Bank in April 2002. The PSD Strategy can be characterized as the most comprehensive development within the World Bank in terms of the investment liberalization and deregulation agenda. The Bank itself has described it as not a sectoral strategy, but rather a “way of doing things”, a strategy that is going to be used cross-sectorally to reform all other strategies, from health and education sectors to financial sector reform, and rural development.

The PSD Strategy has two main components: 1) Privatization of state-owned enterprises, including social services. 2) Investment climate reforms.

